REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTl ON

CRIM NAL APPEAL NO. 1765 OF 2011
(ARISING OUT OF S.L.P. (CRL.) NO 1088 OF 2008)

JAKI A NASI M AHESAN & ANR — APPELLANTS

VERSUS

STATE OF GUJARAT & ORS. — RESPONDENTS

ORDER
1. Leave grant ed.

2. This appeal by special |eave, arises out of the judgnent dated 2nd
Novenber, 2007, delivered by the Hgh Court of Guarat at
Ahnedabad in Special Crimnal Application No. 421 of 2007,
dismssing the wit petition preferred by one of the hapless
victinms of the abom nable and woeful events which took place in
the State of Gujarat between February, 2002 and My, 2002 after
t he abhorrent Godhra incident on 27t" February, 2002. By the said
petition under Article 226 of the Constitution of India read with
Section 482 of the Code of Crimnal Procedure, 1973 (for short
“the Code”), the appellant had sought for a direction to the
Director General of Police, State of CQujarat, to register her
private conplaint dated 8" June, 2006 as a First Information
Report and direct investigation therein by an independent agency.

By the inmpugned judgnent, the Hgh Court has cone to the



concl usion that since a renedy under Section 190 read with Section
200 of the Code was available to the appellant, the wit petition
was not tenable. The wit petition was accordingly dism ssed by
the High Court with the observation that if the appellant had got
certain additional material against some persons accused in her
conplaint, it was open to her to approach the investigating
agency, requesting further investigation, or, alternatively she
could herself approach the Court concerned for further

i nvestigation in terns of Section 173(8) of the Code.

. The appellant |ost her husband, a former Menber of Parlianment, in
the calamtous events which took place on 28t" February, 2002, in
the surroundings of CQulberg Society, Ahnedabad, where the
appel l ant resided along with her famly. An FIR relating to the
incident was registered by the Police with Meghani nagar Police
Station, Ahnedabad. After investigation, on the filing of the
charge-sheet, the case was commtted to the Court of Sessions,
Ahnedabad. It was the case of the appellant that subsequently she
received certain material which showed that the incidents which
took place during the period between 27t" February, 2002 and 10th
May, 2002, were aided, abetted and conspired by sone responsible
persons in power, in connivance with the State Adm nistration,
including the Police. The appellant thus sought registration of
anot her FIR against certain persons nanmed in the conplaint, dated

8th June, 2006, for offences punishable under Section 302 read with



Section 120B as al so under Section 193 read with Sections 114, 186
& 153A, 186, 187 of the Indian Penal Code, 1860. However, as the
police declined to take cogni zance of her conplaint, the appellant
filed the aforenentioned petition before the Hi gh Court. Havi ng
failed to convince the Hgh Court that it was a fit case for
I nvestigation by an independent agency, the appell ant-conpl ai nant,

supported by an NGO, is before us in this appeal.

. On 374 March, 2008 while issuing notice to the Union of India and
State of Gujarat, an Am cus Curiae was appointed to assist the
Court. Vide order dated 27th April, 2009, the Special Investigation
Team (for short “the SIT’), which had been constituted vide order
dated 26th March, 2008 to carry out further investigations in nine
cases, subject mtter of Wit Petition No. 109 of 2003, was
directed ‘to look into’, the conplaint submtted by the appellant
on 8t June, 2006 to the Director General of Police, GCujarat.
Pursuant to the said direction Shri A K Mlhotra, fornmer D.I.G
(C.B.1.) and one of the nmenbers of the SIT, exam ned a nunber of
wi tnesses and |ooked into a large nunber of docunents nade
avai lable to him A report, dated 12th May, 2010, was submtted to
this Court by the Chairman, SIT, concurring with the findings of

Shri A K. Ml hotra.

. In his report dated 12t May, 2010, Shri A. K. Ml hotra, inter alia

recommended further investigation under Section 173(8) of the Code



against certain Police officials and a Mnister in the State
Cabi net. Consequently, further investigation was conducted and a
report dated 17t" Novenber, 2010, was submitted by the SIT. On
23'4 Novenber, 2010, Shri Raju Ranachandran, Senior Advocate and
Shri  Gaurav Agarwal, Advocate, replaced the previous Am cus

Curiae, who had expressed his unwillingness to continue.

. On 20t" January, 2011, a prelimnary note was submtted by Shri
Raj u Ramachandran, the |earned Am cus Curiae; whereon, vide order
dated 15th March, 2011, the SIT was directed to submt its report,
and if necessary carry out further investigation in Iight of the
observations made in the said note. The SIT conducted further
I nvestigation under Section 173(8) of the Code in Meghani nagar
Police Station Crine Report No.67 of 2002—&ul berg Society case,
and submtted a report on 24th April, 2011. After exam ning the

said report, on 5t May, 2011, the follow ng order was passed :

“Pursuant to our order dated 15'" March, 2011, the
Chai rman, Special Investigation Team (SIT) has
filed report on the further investigations carried
out by his team along with his remarks thereon.
Statenents of wi tnesses as al so the docunents have
been placed on record in separate vol unes. Let a
copy of all these docunents along with the report
of the Chairman be supplied to M. Raj u
Ramachandran, the | earned Am cus Curi ae.

The | earned Ami cus Curiae shall exam ne the report;
anal yze and have his own independent assessnent of
the statenents of the witnesses recorded by the SIT
and submt his comments thereon. It wll be open to
the learned Amcus Curiae to interact wth any of



the w tnesses, who have been exam ned by the SIT,
including the police officers, as he may deemfit.

If the | earned Anmicus Curiae fornms an opinion that
on the basis of the material on record, any offence
Is made out against any person, he shall nention
the sane in his report.”

7. The | earned Anmicus Curiae has now submitted his final report dated
25th July, 2011. In light of the above conspectus and the report
of the learned Am cus Curiae, the question for determnation is

the future course of action in the matter.

8. W are of the opinion that bearing in mind the schene of
Chapter Xi|I of the Code, once the investigation has been
conducted and conpleted by the SIT, in terns of the orders
passed by this Court fromtime to tine, there is no course
avai l able in law, save and except to forward the final report
under Section 173 (2) of the Code to the Court enpowered to
t ake cogni zance of the offence alleged. As observed by a
t hree- Judge Bench of this Court in MC Mehta (Taj Corridor
Scan) Vs. Union of India & Ors.% in cases nonitored by this
Court, it is concerned with ensuring proper and honest
performance of its duty by the investigating agency and not
with the nerits of the accusations in investigation, which are
to be determned at the trial on the filing of the charge-sheet
I n the conpetent Court, according to the ordinary procedure
prescribed by | aw.

9. Accordingly, we direct the Chairman, SIT to forward a fina
report, along with the entire material collected by the SIT, to
the Court which had taken cogni zance of Crine Report No.67 of
2002, as required under Section 173(2) of the Code. Before
subm ssion of its report, it will be open to the SIT to obtain
fromthe Am cus Curiae copies of his reports submtted to this
Court. The said Court will deal with the matter in accordance
with lawrelating to the trial of the accused, naned in the
report/charge-sheet, including matters falling within the anbit
and scope of Section 173(8) of the Code. However, at this
juncture, we deemit necessary to enphasise that if for any
stated reason the SIT opines inits report, to be submtted in
terms of this order, that there is no sufficient evidence or
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reasonabl e grounds for proceedi ng agai nst any person naned in

t he conpl ai nt, dated 8t" June 2006, before taking a fina

deci sion on such ‘closure’ report, the Court shall issue notice
to the conpl ai nant and nake avail able to her copies of the
statenents of the witnesses, other related docunents and the

I nvestigation report strictly in accordance with | aw as

enunci ated by this Court in Bhagwant Singh Vs. Comm ssioner of
Police & Anr.2  For the sake of ready reference, we nmay note
that in the said decision, it has been held that in a case
where the Magi strate to whoma report is forwarded under
Section 173(2)(i) of the Code, decides not to take cogni zance
of the offence and to drop the proceedings or takes a view that
there is no sufficient ground for proceedi ng agai nst sonme of

t he persons nentioned in the FIR the Mgistrate nust give
notice to the informant and provide him an opportunity to be
heard at the tinme of consideration of the report.

10.Havi ng so directed, the next question is whether this Court
shoul d continue to nonitor the case any further. The |ega
position on the point is made clear by this Court in Union of
India & Os. Vs. Sushil Kumar Mdi & Ors.3 wherein, relying on
the decision in Vineet Narain & Ors. Vs. Union of India & Anr.#4,
a Bench of three | earned Judges had observed thus :

“.that once a charge-sheet is filed in the
conpet ent court after conpl etion of t he
I nvestigation, the process of nonitoring by this
Court for the purpose of nmmking the CBI and other
i nvestigative agencies concerned perform their
function of investigating into the of fences
concerned cones to an end; and thereafter it is
only the court in which the charge-sheet is filed
which is to deal with all natters relating to the
trial of the accused, including nmatters falling
Wi thin the scope of Section 173(8) of the Code of
Crimnal Procedure. W nmake this observation only
to reiterate this clear position in law so that no
doubts in any quarter may survive.”

11.In MC. Mehta Vs. Union of India & Ors.5 a question arose as
to whet her after the subm ssion of the final report by the CBI
in the Court of Special Judge, pursuant to this Court’s
directions, this Court should exam ne the legality and validity
of CBI's action in seeking a sanction under Section 197 of the

2 (1985) 2 SCC 537
3(1998) 8 SCC 661
4(1996) 2 SCC 199
5 (2008) 1 SCC 407



Code for the prosecution of sonme of the persons nanmed in the
final report. Dismissing the application noved by the | earned
Am cus Curiae seeking directions in this behalf, a three-Judge
Bench, of which one of us (D.K Jain, J.) was a nenber,
observed thus:

“The jurisdiction of the Court to issue a wit of
conti nuous nmandamus is only to see that proper
investigation is carried out. Once the Court
satisfies itself that a proper investigation has
been carried out, it would not venture to take over
the functions of the Mugistrate or pass any order
which would interfere with his judicial functions.
Constitutional schene of this country envisages
di spute resolution nechani sm by an independent and
inpartial tribunal. No authority, save and except a
superior court in the hierarchy of judiciary, can
I ssue any direction which otherw se takes away the
discretionary jurisdiction of any court of |[|aw
Once a final report has been filed in ternms of sub-
section (1) of Section 173 of the Code of Crimnal
Procedure, it is the Magistrate and Magistrate
alone who can take appropriate decision in the
matter one way or the other. If he errs while
passing a judicial order, the sane my be a
subj ect-matter of appeal or judicial review There
may be a possibility of the prosecuting agencies
not approaching the higher forum against an order
passed by the l|learned Magistrate, but the sanme by
itself would not confer a jurisdiction on this
Court to step in.”

12.Recently, sinmilar views have been echoed by this Court in
Narmada Bai Vs. State of CGujarat & Ors.6 In that case, dealing
with the question of further nonitoring in a case upon
subm ssion of a report by the CB.I. to this Court, on the
concl usion of the investigation, referring to the earlier
decisions in Vineet Narain (supra), Sushil Kumar Modi (supra)
and M C. Mehta (Taj Corridor Scam (supra), speaking for the
Bench, one of us, (P. Sathasivam J.) has observed as under

“70. The above decisions nmake it clear that though
this Cour t IS conpet ent to ent r ust t he
I nvestigation to any independent agency, once the
i nvestigating agency conplete their function of
i nvestigating into the offences, it is the court in

6(2011) 5 SCC 79



which the charge-sheet is filed which is to deal
with all matters relating to the trial of the
accused including matters falling within the scope
of Section 173(8) of the Code. Thus, generally,
this Court may not require further nonitoring of
the case/investigation. However, we nake it clear
that if any of the parties including CBI require
any further direction, they are free to approach
this Court by way of an application.”

13. Deferentially concurring with the dictum of this Court in the
af orenoted decisions, we are of the opinion that in the instant
case we have reached a stage where the process of nonitoring of
the case nust cone to an end. It would neither be desirable nor
advi sable to retain further seisin over this case. W dispose of

this appeal accordingly.

14. Before parting, we direct the State of Gujarat to reinburse to
Shri Raju Ramachandran, all the expenses borne by him for trave
from Del hi to Ahnedabad and back. W al so place on record our deep
appreciation for the able assistance rendered to us by Shri Raju

Ramachandran and Shri Gaurav Agarwal, the | earned Am cus Curi ae.

(AFTAB ALAM J.)

NEW DELHI
SEPTEMBER 12, 2011.
ARS
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Jaki a Nasi m Ahesan & Anr. .. Appel | ant (s)
Ver sus

State of Gujarat & ors. .. Respondent (s)

DATE : 12/09/ 2011 This case was called on for pronouncenent

of order today.

Raj u Ramachandran, Sr. Adv. (A C.)
Gaurav Agrawal, Adv. (A.c.)

For Appel |l ant (s) P Ramesh Kumar, Adv.
Apar na Bhat, Adv.
For Respondent (s) Mukul Rohtagi, Sr. Adv.
Ranjit Kumar, Sr. Adv.
Hemant i ka Wahi, Adv.
Jesal , Adv.

Suveni Banerjee, Adv.

E.C. Agrawal a, Adv.

A Venayagam Bal an, Adv.
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N. Ganpat hy, Adv.

Hon' ble M. Justice D.K Jain pronounced the order
of the Bench conprising H's Lordship, Hon' ble M.
Justice P. Sathasivam and Hon'ble M. Justice Aftab
Al am

Leave granted.
The appeal is disposed of in ternms of the signed

order. The Court al so observed as foll ows:
.2/ -



“Before parting, we direct
Raj u Ramachandran, all

rei nburse to Shri

borne by him for travel

back.

for the able assistance

Ramachandran and Shri
Am cus Curiae.”

[ Charanjeet Kaur |
Court Master

[ Signed reportabl e order

from Del hi

Gaurav Agrawal, the

[ Kusum Gul ati
Court WMaster

Is placed on the file ]

the State of Gujarat to
t he expenses
to Ahnedabad and
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]

10



